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Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 4198 
VIRGINIA: 
In the Clerk's Office of the Supreme Court of Appeals held 
at the Supreme Court of Appeals Building in the City of Rich-
mond on Wednesday the 29th day of July, 1953. 
ELVIN N. VAUGHAN AND KENNETH A. VAUGHAN, 
against 
Appellants, 
STATE BOARD OF EMBALMERS AND FUNERAL DI-
RECTORS OF VIRGINIA,' ET AL., Appelles. 
From the Circuit Court of the City of Richmond. 
This is to certify that upon the petition of Elvin N. Vaughan 
and Kenneth A. Vaughan an appeal has been awarded by one 
of the Justices of the Supreme Court of Appeals of Virginia 
from a decree entered by the Circuit Court of the City of Rich-
mond on the 5th day of February, 1953, in a certain chancery 
cause then therein depending wherein the said petitioners 
were plaintiffs and State Board of Embalmers and Funeral 
Directors of Virgfoia., etc., et al. were clef endants, provided 
the petitioners or some one for them, shall enter into bond 
with sufficient surety before the Clerk of the said Circuit Court 
in the penalty of five hundred dollars, conditioned as the law 
_directs. 




Filed in the Clerk's Office the 26th day of December, 1951. 
Teste: 
WILBUR J. GRIGGS, Clerk 
By LUTHER C. MONTGOMERY, D. C. 
BILL. 
To the Honorable Harold F. Snead, Judge of said Court: 
Your complainants, Elvin N. Vaughan and Kenneth A. 
Vaughan, respectfully represe~t: . 
(1) That they are citizens of the State of Virginia, residing 
in the Town of Franklin, of legal age, and members of the 
colored race; 
(2) That the State Board of Embalmers and Funeral Di-
rectors of Virginia., hereinafter called Board, is a supposed 
administrative body of the State of Virg-inia, having no defi-
nite address, office, or place for the dispatch of business, of 
which supposed board F. I-I. King, 926 Park A venue, Norton, 
Virginia, is President, F. C. Stover, said to reside in Stras-
burg, Virginia., P. 0. Drawer 109, is Secretary, and they, with 
H. M. Purviance, Boykins, Virginia, Frank A. Bliley, 217 W. 
Grace Street, Richmond, Virginia, and lames M. Brown, 
Granby and 29th Streets, Norfolk, Virginia., constitute the 
membership thereof; · 
(3) That Eckels College of Mortuary Science is a nationally 
recog11ized school of embalming and funeral direct-
page 2 ~ ing approved by the clef endant supposed Board and 
various Boards of other - States of the American 
Union; . 
( 4) That the said Elvin N. Vaug·han is of good moral char-
acter, over twenty-five years of age, has high school and col-
lege education, is a g·raduate of the aforesaid Eckels College 
of Mortuary Science, by diploma awarded September 10th, 
1949, is a qualified Funeral Director and Embalmer, has'had 
more than two years training as an assistant under Em-
balmers and Funeral Directors, duly licensed under the pro-
visions of Sections 54-217 to 54-260, inclusive., of the Code of 
Virginia, and has embalmed not less than twenty-five dead 
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human bodies under the supervisio~1 of Embalmers, licensed 
as aforesaid; 
(5) TlH1t K<:mneth A. Vflughan w~s engaged long before 
,Tune rnth, 1936, as an Assistant Funeral Director, Funeral 
Director and En1balmer, is of goocl moral character, more than 
thirty years of age, has high school education, has embahned 
more than five hundred human dead bodies and been continu-
ously engaged as a Funeral Director and Embalmer, under 
licensed Embalmers of Virginia and other States., since long 
before June 19th, 1936, and is possessed of all the qualifica-
tions required of a Funeral Director; 
(6) That Elvin N. Vaughan and Kenneth A. Vaughan is 
each possessed of a reasonable knowledge of sanitation and 
disinfection of bodies of deceased persons where death is_ 
cal1sed by an infectious, contagious or communicable disease; 
(7) Th&t both Elvin N. Vaughan and Kenneth A. Vaughan 
have served as assistants to licensed Funeral Directors for at 
least two years prior to making application hereinafter men-
tioned; 
page 3 ~ (8) That the said Elvin N. Vaug·han and Kenneth 
A. Vaughan have made respective applications· to 
the supposed Board for license as an Assistant Funeral Di-
rector, on forms furnished by said supposed Board, which ap-
plications were respectively sworn to before a Notary Public, 
accompanied by license fee of $~5.00 each, and each has cqm-
plied with all of tlrn requirements and regulations of said sup-
posed Board applying to Funeral Directors and each has in 
due course presented himself on several occasions before the 
said supposed Boarclfor examination touching upon .the right 
to engage as Assistant Funeral Directors and the care and 
disposition of dead human bodies; 
(9) That the examination by said supposed Board as to 
Funeral Directors and Assistant Funeral Directors is limited 
to such as shows the applicant to be possessed of a '' reason-
able knowledge of sanitation and disinfection of bodies of de-
ceased persons where death is caused by an infectious, con-
tagious or communicable disease", by virtue of Sections 54-
244 and 54-245 of the Code of Virginia; 
(10) That on each occasion upon which your complainants 
have presented themselves for examination by the said sup-
posed Boi:wd the said supposed Board arbitrarily, caprici-
ously, uulawfully, maliciously a11d in direct abuse of its au-
thority submitted to your complainants examinations having· 
no relevancy to funeral directing, but upon questions involv-
ing government, history, geography, biology, science, eco-
nomics, law, medicine, chemistry, pharmacy., anatomy, trans-
portation and interstate commerce; 
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(11) That the intent and purpose of said supposed Board 
in submittin~ said examinations was to deprive your com-
plamants of the right to engage themselves as As-
page 4 ~ sistant Funeral Directors, Funeral Directors or Em-
balmers, and to so restrict the number of those en-
o gaged in the direction of funeral services for, and the prep-
aration and disposal of., the dead as to create and perpetuate 
a monopoly thereabout, all of which was in distinct and wilful 
violation of law and in fraud of your complainants' rights; 
(12) That examinations are rigged to prevent attainment 
of passing grade~ except by the whim or caprice of the sup-
posed Board and the examinations are not prepared by them, 
or by anyone in the State of Virginia., but are obtained from 
the National Funeral Directors Associ~tion, a monopolistic 
body affiliated with the Virginia Funeral Directors Associa-
tion, operating· on a National scale in the same manner as the 
Vil'g·inia Funeral Directors Association, hereinafter men-
tioned; 
(13) That in furtherance of tlle aforesaid intent and pur-
po,se said supposed Board has never complied with the law 
with respect to giving examinations, the preservation of past 
examinations, and the :filing thereof with the Secretary of the 
Commonwealth as required by law, or in anywise maintained 
records and your complainants are informed and believe that 
not more than 3% of duly q:nalified applicants are ever per-
mitted to pass said examina tione ; 
(14) That notwithstanding- the nature and extent of such 
illegal examinations your complainants passed each and every 
one and were fraudulently denied certificates in order to pre-
vent their engagement in business as Assistant Funeral Di-· 
rectors., Funeral Directors and Embalmers; 
(15) That Kenneth A. Vaughan was on one occasion issued 
a certificate as Assistant Funeral Director, in the form gen-
erally used by said supposed Bo~nd, but as soon as H. M. 
Purviance ascertained such to be the fact said certificate was 
withdrawn with excuse that it had been issued in. 
page 5 ~ error, although in fact no such error had occurred, 
and your complainant., Kenneth A. Vauglmn, is en-
titled to act as an Assistant Funeral Director as a matter of 
law without further examination; 
(16) That your complainants are owners of Vaughan Fu-
neral Home, in Franklin, · and their business has been con-
ducted under and by a licensed Funeral Director and Em-
balmer, and dead ho.dies embalmed in compliance with all ap-
plicable laws of the State of Virginia; 
(17) That Virginia State Funeral Directors Association, 
hereinafter called Association, is a close organization of cer-
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tain self chosen Funeral Directors and Embalmers of the 
white, or caucasian, race, to which race membership in said 
Association is restricted, and no ncgro, or person of the 
colored race, is permitted., or ever has been invited, or per-
mitted, to join; . 
(18) That said Association is committed to the perpetua-
tion of a dynasty of Funeral Directors and Embalmers, who 
assert themselves to be Masters of .Mortuary Science, Mor-
ticians, and like high sounding names, but who, in point of· 
fact, are certain self chosen Undertakers and Embalmers dedi- · 
cated to the creation -and carrying out of restrictions in the 
trade or business of U1idertaki11g and Embalming· in Virginia 
and to limiting the number engaged therein, thereby throt-
tling competition and hence making their business extremely· 
profitable and monopolistic, and in such said Association has 
been and is highly successful; 
(19) That the supposed Board is composed of members 
selected by and limited exclusively to members of said Asso-
ciation, and the Governor of Virginia., in making appointments 
to membership on said suppose<l Board, has in every case 
limited said appointments to members of the Asso-
page 6 ~ cia tion ; 
(20) That the supposed Board is no more, nor 
less, than an adjunct of said Association and wholly controlled 
by it, wherein the said supposed Board carries out the policies 
of the Association, and by various abuses, practices and un-
lawful acts, prevents qualified persons from becoming licensed 
as Funeral Directors, Assistant Funeral Directors, or Em-
balmers, and with said Association in everywise perpetuates 
and maintains and is a monopoly in restraint of trade and in-
imical to the·jmblic welfare; 
(21) That the said H. M. Purviance., white, has a Funeral 
Home at Boykins, in Southampton County, Virginia, and Wil-
liam ,J olmson, colored, has a Funeral Home at Franklin, both 
of whom are engaged in the burial of the dead bodies of colored 
persons, and are resentful of any encroachment upon their 
monopoly, wherein they have divided up the business of bury-
ing colored persons in Southampton County and the area con-
tig·uous to Franklin and together have engaged in practices 
tending and calculated to drive your compla~nants out of busi-
ness; 
(22) That ever since your complainants opened their Fu-
neral Home as aforesaid, H. 1\L Purviance, a Member of said 
Association, and a Member and Inspector of said supposed 
Board, has cursed and abused your complainants, used vile 
oaths, threats and imprecations fowards them, told them that 
neither could, or would, ever pass any examination before the 
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said supposed Board so long· as he is a member thereof or has 
any influence thereon; has threatened and intimidated licensed 
Funeral Directors and Embalmers employed by your com-
plainants to loss of license and other penalties, such that your 
complainants are hard put to it to keep such person more than 
several weeks at a time, and in general the said 
page 7 ~ H. M. Purviance, in conspiracy with said ·William 
J olmson, has done everything humanly possible to 
wreck and destroy your complainants and to prevent them 
from engaging in business competitive to him and William 
Johnson; · 
(23) That in at least two instances physical attacks have 
been made upon your complainant:.;' Funeral Home, on one 
occasion to the extent of throwing bricks through the window, 
in order to cause your complainants to desist; . 
(24) That at the behest of ,:vmiam .Johnson and H. M. Pur-
viance, acting in concert., bodies of deceased colored persons 
have been snatched from your complainants' Funeral Home 
by. w·miam Johnson in the presence of County Officers against 
whom complainants were powerless and many vile and un-
true statements of a threatening nature have been made in 
the homes of relatives of deceased persons to prejudice your 
complainants and thereby cause denial of business; 
(25) That the above acts are clearly fraudulent, arbitrary, 
unreasonable, corrupt and constitute abuses of any and all 
authorities the defendants ever had, if such it, or they, had, 
and are _violative of the rights of your complainants, from 
which they have suffered, and will suffer, irrepai'able injury; 
(26) That equity has the clear right to curb or prevent the 
fraudulent., arbitrary, unreasonable or corrupt acts of an ad-
ministrative body or abuses of its authority inconsonant with 
the reasonable and just exercise of its discretion in adminis-
trative matters; 
(27) That Chapter 10 of Title 54 of the Code of Virginia 
is unconstitutional and void on the following grounds: 
page 8 ~ I. That it is violative of Section 11 of the Consti-
tution of Virginia in that it denies to complainants 
due process of law and the equal protection of the laws, in 
this: 
(a) It does not provide for judicial review of the findings 
and conclusions of the supposed Board upon any alleged 
failure to pass an examination for Assistant Funeral Direc-
tor, Funeral Director or Embalmer; 
(b) That the denial of due process of law is conclusively 
shown by the systematic, intentional discrimination by the 
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supposed Board administering the Act ag·ainst complainants; 
( c) That it deprives complainants of their property with-
out due process of law and discriminates in favor of members 
of the Virginia Funeral Directors Association and against all 
other citizens of the State, particularly against complainants 
as members of the colored race; 
II. That it is violative of Section 1 of the Constitution of 
Virginia in that it deprives complainants, as citizens of Vir-
~:inia, of the rigl1t to the enjoyment of life and liberty, with 
the means of acquiring· and possessing property, and pursuing 
and obtaining happiness and safety; 
III. That it is in contravention of subsection 18 of Section 
63 of the Constitution of Vhginia in that it gTants to Virginia 
Funeral Directors Association and the members thereof spe-
cial and exclusive rights and privileg·es not enjoyed by other 
citizens, particularly those of the colored race, and limits ap-
pointment to the supposed Board to members of said Asso-
ciation; -
IV. That it is eontrarv to Sections 59-20 to 59-40 of the 
Code of Virginia, and consequently Section 165 of 
page 9 ~ the Constitution of Virginia as the authority there-
for., in that it has the effect of creating and main-
taining a monoply inimical to the public welfare in the han-
c1ling, preparation, funeral and disposal of dead human 
bodies; 
V. That it is in conflict with Section 1 of the Fourteenth 
Amendment of the Constitution of the United States in this: 
(a) It deprives complainants of liberty and property with-
out due process of law; 
(b) It denies to them the equal protection of the laws; 
( c) It abridges tlrn privileges or immunities of complai~-
ants as citizens of the United States; 
( cl) It discriminates against complainants solely 01~ account 
of their race and color and thereby prevents membership in 
the Virginia Funeral Directors Association and consequently 
appointment to and membership on said supposed Board; 
( e) It constitutes and is class and special legislation; 
(f) It creates in members of the Virginia Funeral Direc-
tors Association special privileges and immunities; and 
(g) It denies to all citizens, except members of the Virginia 
Funeral Directors Association, the right to appointment to 
and membership on said supposed Board and g·ives to mem-
bers of said Association rights and privileges not granted to 
other citizens of the State of Virginia and of the United 
States; 
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(28) That Funeral ,Directing involves only the sale at five 
times the wholesale cost of a casket and the rolling thereof, 
with the dead body encased., to and from the place 
page 10 ~ of funeral service, thence tlle transportation there-
. of to the place of disposal, or burial; 
(29) That Funeral Directing as such, as distinguished from 
Embalming, does not in any manner affect, directly or re-
motely, the safety, health or morals of the people of the pub-
lic welfare, and is not, standing· alone, the subject of legisla-
tive control or regulation; · 
(30) That the said supposed Board, acting through H. M. 
Purviance and F. C. Stover, has unlawfully and corruptly 
caused to be instip;ated, and maintained, criminal proceedings 
in the Trial J"ustice Court of Southampton County, charging 
your complainants with various infractions of Clrnpter 10 o.f 
Title 54 of the Code of_Virginia, upon trial of which your com-
plainants offered no evidence and appealed from judgment of 
conviction to the Circuit Court of Southampton County, in 
which said Court said appeal is now depending and under-
mined, all of which is part of a concerted plan and conspiracy 
on the part of H. l\L Purviance., William Jackson, F. C. Stover, 
and other members, except Frank A. Bliley, of the State Board 
of Embalmers and Funeral Directors, together with the said 
supposed Board itself, to deny your complainants the right to 
cng·age in business in the State of Virginia under· due license, 
and to embarra·ss and degrade them in the eyes of the public 
nt large, and individuals in particular, and to cause them ir-
reparable loss and damages not wholly compensable in money. 
In consideration whereof and for as much as your complain-
ants are without remedy, save in a Court of equity where mat-
ters of this kind are only and properly cognizable, your com-
plainants pray: That the parties defenchmt named in the cap-
tion be made parties def enclant to this bill and required to 
answer the same, but answer under oath is hereby 
page 11 ~ expressly waiveci; that Chapter 10 of Title 54 of 
the Code of Virginia be declared unconstitutional, 
null and void, and the State Board of Embalmers and Funeral 
Directors of Virginia a nullity; that if said Chapter 10 of 
Title 54 of the Code of Virginia be declared valid,. and the 
State Board of Embalmers and Funeral Directors of Virginia 
a legally constituted body, that it be required and enfoined to 
issue to each of your complainants proper license as Assistant 
Funeral Director, or Funeral Director, and to Kenneth A. 
Vaughan as an Embalmer; that the named defendants be en-
joined and restrained from further interference with, or 
molestation of, your complainanh;, individually or in the pur-
suance of business as Funeral Directors, assistant or other-
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wise; that the named defendants be enjoined and restrained 
from further prosecution of any criminal proceedings against 
your complainants, or eithe1· of them; that the said supposed 
Board, if leg·ally existing, be enjoined and restrained from 
·giving or requiring. the passage of examinations other than 
on the subjects and within the limitations set forth in Sections 
54-244 and 54-245 of the Code of Virginia as to Assistant Fu-
neral Directors and Funeral Directors; that it,, if legally exist-
ing, be enjoined and restrained from all other unlawful and 
excessive acts, abuses and practices and that your complain-
ants may have such other and further relief, both general and 
special, as the nature of their case may require, or to equity 
shall seem meet. 
And your complainants will ever pray, etc. 
,page 12 ~ 
ELVIN N. VAUGHAN 
KENNETH A. VAUGHAN 
By Counsel. 




THOMAS L. WOODWARD, 
Fifth Floor, 
American Bank Building, 
Suffolk, Virginia. 
Counsel for Complainants. 
• • • 
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WILBUR ,J. GRIGGS, Clerk. -
By E. M. ED,v ARDS, D. C. · 
• 
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PLEA IN ABATEMENT. 
The defendants, F. H. King, F. C. Stover, H. ·M. Purviance 
and James M. Brown, respectfully, represent to the court that 
none of them is a resident of the City of .Richmond; that the 
said F. H. King resides in Norton, Wise County, Virginia, 
the said F. C. Stover, in Strasburg, Shenandoah County, Vir-
ginia, the said H. M. Purviance in Boykins, Southampton 
County, Virginia, and the said James. M. Brown, in the City 
of Norfolk, Virginia, all as appears from the bill of complaint; 
that this court ought not to hear or take any further cogniz-
ance of any of the matters alleged in said bill against them as 
individuals or as individuals· conspiring tog·ether 
page 19 ~ for the reason that none of them so charged re-
sides in said City of Richmond, Virginia, that no 
part of the alleged cause of action arose in nor did any of the 
alleged acts of said individuals complained of or s·ought to be 
enjoined occur in said City of Richmond, nor are any of such 
acts so complained of or sought to be enjoined such as to per-
mit this suit to be brought in the City of Richmond. 
Wherefore said defendants respectivedy pray judg:rnent 
whether this court should take further cognizance of this bill 
as to each of them as individual defendants thereto. 
page 20 ~ 
* 
AUBR.EY R. BOWLES, JR. 
Special Assistant To The 
Attorney General 
901 Mutual Building 
Richmond 19, Virginia 
Counsel. 
Received and filed, Jan. 15, 1952. 
Teste: 
"WILBUR J. GRIGGS, Clerk. 
By E. M. EDWARDS, D. C. 
MOTION TO DISMISS. 
The defendants move the court to dismiss the bill herein be-
cause the court has no jurisdiction to grant the relief prayed 
for. 
DEMURRER. 
The defendants sav that the bill of complaint herein is in-
sufficient at law for the reason that: (1) The same is multi-
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farious; (2) the bill is vague, indefinite and uncertain and 
fails to state a case for relief with reasonable precision. 
• 
page 22 ~ 
• 
AUBREY R. BOWLES, JR. 
Special AsRistant To The 
At~orney General. 
901 l\f utual Building 




ORDER ON PLEA IN ABATEMENT, MOTION TO 
DISMISS AND DEMURRER. 
This cause, having been set for bearing and docketed as to 
the defendants, F. H. King, F. C. Stover, H. l\L Purviance and 
James M. Brown, as individuals, upon their plea in abatement, 
and having been set for hearing and docketed as to the defend-
ants, State Board of Embalmers and Funeral Directors of 
Virginia, and F. II. King, F. C. Stover, H. M. Purviance, 
Frank A. Bliley and James M. Brown, as President, Secretary 
and Members, respectively, of the State Board of Embalmers 
and Funeral Directors of Virginia, upon their joint and sev-
eral demurrer and motion to dismiss, and having been set down 
for argument on saicl plea in abatement, demurrer and motion 
to dismiss, and likewise, by consent of the parties, on the ques-
t.ion of the constitutionality of Chapter 10 of Title 54 of tl1c 
Code of Virginia (1950) raised by the bill of complaint, was 
argued lJy counsel. 
On consideration whereof, the court, being of opinion to 
Etustain said plea in abatement and of the further opinion that 
Chapter 10 of Title 54 of the Code of Virginia (1950) does not 
violate the Constitution of tlle United States nor 
pag·e 23 ~ the Constitution of the State of Virginia in an:.v of 
the rei;,pects charµ:cd in the bill of complaint, it iR 
accordingly ADJUDGED, ORDERED AND DECREED (1) 
that this cause be, and the same hereby is, abated as to the de-
fendants F. H. King, F. C. Stover, H. M. Purvianre and .J ameR 
M. Brown, as individuals, ancl that they be and hereby are 
dismissed as -parties defendant l1ereto in their several indi.: 
vidnal capacities; and (2) that Chapter 10 of Title 54 of tlw 
Code of Virginla (1950) is a valid and enforceable expression · 
of the sovereign power of the State of Virginia that does not 
violate the Constitution of the United States nor the Consti-
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tution of the State of Virginia in any of the respects charged 
in the bill of complaint, to which the plaintiffs duly excepted; 
And it further appearing to the court that no relief is 
prayed against the defendant Frank A. Bliley as an individ-
ual, it is likewise ADJUDGED, ORDERED AND DE-
CREED that he be, and hereby is, dismissed as a party de-
fendant hereto in his capacity as an individual; 
.And the plaintiffs thereupon by counsel prayed leave of 
, court to amend their bill of complaint to conform to the 
eourt's ruling on the plea in abatement. and to state in such 
amended bill of complaint such case as they have claimed 
against said State Board of Embalmers and Funeral Direc-
tors of Virginia and against the defendants, F. H. King, F. C. 
Stover, H. M. Purviance, Frank A. Bliley and James . M. 
Brown, as officers and directors of said Board and not in any 
respect as individuals, and furtlier prayed the Court to post-
pone any decision upon the defendants' motion to dismiss the 
original bill of complaint and demurrer thereto until such 
amended bill of complaint shall have been filed, and 
pag·e 24 ~ the court, being of opinion that such leave should be 
gTanted the complainants to so amend their bill of 
complaint in conformity with the provisions of this decree, 
such ]eave is hereby granted and the plaintiffs shall file such 
amended hill of complaint within fifteen days from the entry 
of this deeree, and pending the filing thereof and further ac-
tion thereon, the court doth reserve its action on the defend-
ants' motion to dismiss the original bill of complaint and the 
dP-nmrrer thereto heretofore filed herein. 
At the time of the fender of the sketch for decree now en-
tered and prior to the entry tl1ereof, the complainants moved 
the Court for the dismissal of its bill without prejudice, which 
motion the Court doth overrule, to which action of the Court 
in overruling said motion of dismissal and in refusing to dis-
miss the bill without prejudice, the Complainants, bv Counsel, 
rxcepted and to the action of the Court in entering this decree 
the Plaintiffs' by Counsel likewise excepted. 
I ask for this: 
Seen and objected to: 
Entered, 10/22/52. 
AUBREY R. BOWLES, JR. 
Counsel, for the defendants 
THOS. L. woonw ARD 
Counsel for the plaintiffs 
HAROLD F. SNEAD 
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ORDER DISMISSING ·wrTHOUT PREJUDICE. 
This cause, having been set for hearing and docketed as to 
tlie defendant~, F. H. King, F. C. Stover, H: M. Purviance and 
James M. Brown, as individuals, upon their plea in abatement, 
and having been set for hearing and docketed as to the defend-
ants, State Board of Embalmers and Funeral Directors of Vir-
ginia, and F. H. King, F. C. Stover, H. l\L Purviance, Frank 
A. Bliley and James M. Brown, as President, Secretary and 
Members. respectively, of the State Board of Embalmers and 
Funeral Directors of Virginia, upon their joint and several 
demurrer and motion to dismisss, and having been set down 
for argument on said plea in abatement, demurrer and motion 
to dismies, and likewise, by consent of the parties, on the ques-
tion of the constitutionality of Chapter 10 of Title 54 of the 
Code of Virginia (1950) raised by the bill of complaint, was 
argued by cotmsel. 
On consideration whereof, the court, having indicated its 
view th8.t thn plea in abatement as filed should be sustained 
and that 01Japter 10 of Title 54 of the Code of Virginia (1950) 
doe.-; not violate the Constitution of the United States nor the 
Constitution of the State of Virginia in any of the respects 
charged in the bill of complaint, the complainants thereupon 
by couns~l moYed the court that they be permitted voluntarily 
to dismiss tlieir bill without prejudice, and the court being of 
the opinion tliat tbe complainants are entitled to so dismiss 
their bill at this time without prejudice, it is 
page 26 ~ ordered tllat the same do hereby be dismissed with-
out prejudice but at the cost of the Complainants. 
We ask for this 
THOS. L. vVOODW ARD 
Of Counsel for Complainants 
Seen and objected to 
AUBREY R. Bo,vLES, JR., 
Counsel for Defendants 




14 Supreme Court of Appeals of Virginia 
page 27} 
• • • • 
Received and filed, Nov. 5, 1952. 
Teste: 
WILBUR J. GRIGGS, Clerk. 
AMENDED BILL. 
To the Honorable Harold F. Snead, Judge of said Court : 
Complainants, Elvin N. Vaughan and Kenneth A. Vaughan, 
for their amended bill, respectfully represent: 
(1) They are citizens of the State of Virginia, residing in 
the Town of Franklin, of legal age, and members of the colored 
race; 
(2) The State Board of Embalmers and Funeral Directors 
of Virginia, hereinafter called Board, is a supposed adminis-
trative hody of the State of Yirginia, having no definite ad-
dress, office, or place for the dispatch of business, of which 
supposed board F. H. King, 926 Park Avenue, Norton, Vir-
ginia, is President, F. C. Stover, said to reside in Strasburg, 
Virginia, P. 0. Drawer 109, is Secretary, and they, with H. 1\L 
Purviance, Boykins, Virginia, Frank A. Bliley, 217 -w. Grace 
Street, Richmond, Virginia, and James M. Brown, Granby 
and 29 Streets, Norfolk, Virginia, constitute the membership 
thereof; 
page 28 } (3) Eckels College of Mortuary Scien~e is a 
nationally recog·nized school. of embalming and 
funeral directing approved by the defendant supposed Board 
and various Boards of other States of the American Union; 
( 4) Elvin N. Vaughan is of good moral character, over 
twenty-five years of ap:e, has high school and some college edu-
cation, is a graduate of the af oresaicl Eckels College of 1\fortu-
ary Science, by diploma awarded September 10th, 1949, is a 
qualified Funeral Director and Embalmer, and' has had more 
than two years training· as an Assistant Funeral Director and 
Embalmer under Embalmer,s and Funeral Directors, duly 
licensed under the provisions of Sections 54-217 to 54-260, in-
clusive, of the Code of Virginia, and bas embalmed not less 
than twenty-five dead human bodies;-
( 5) Kenneth A. Vaughan .is of good moral character, more 
than thirty years of age, has high school education, has em-
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balmed more than five hundred human dead bodies, been con-
tinuously engag·ed as a Funeral Director and Embalmer under 
licensed Funeral Directors and Embalmers of Virgin'ia and 
other States, since prior to June 19th, 1936, and its possessed 
of all the qualifications required of a Funeral Director and 
Embalmer; as· such he is entitled to a license as a Funeral 
Director and as an Embalmer as a matter of law without ex-
amination; 
(6) Elvin N. Vaughan and Kenneth A. Vanghan are each 
possessed of a reasonable knowledge of sanitation and disin-
fection of bodies of deceased persons where death is caused b)" 
an infectious, contagious or communicable disease; 
(7) Both Elvin N. Vaughan and Kenneth A. Vaughan have 
served as assistants to licensed Funeral Directors for at least 
two years prior to making the applications here-
page 29 ~ inafter mentioned; 
(8) Elvin N. Vaugl1an and Kenneth A. Vaughan 
have each made respective applications to the supposed Board 
for license as an Assistant Funeral Director, on forms fur-
nished .by said supposed Board, which applications were re-
spectively sworn to before a Notary Public, accompanied by 
Jicense fee of $25.00 each, ·and each has complied with all of 
the requirements and regulations of said supposed Board ap-
plying to Funeral Directors and each has in due course pre-
sented himself on several occasions before the said supposed 
Board for examination touching upon the right to engage as 
Assistant Funeral Directors in the care and disposition of 
dead human bodies ; 
(9) The examination for license as Funeral Director or 
Assistant Funeral Director is limited to such as shows the 
applicant to be possessed of a "reasonable knowledge of sani-
tation and disinfection of bodies of deceased persons where 
rleath is caused by an infectious, contagious or communicable 
disease", by virtue of Sections 54-244 and 54-245 of the Code 
of Virginia ; 
( 10) On each occasion upon which your complainants have 
presented themselves for examination by the said supposed 
Board the said supposed Board has arbitrarily, capriciously, 
nnlawfully, maliciously, and in direct abuse of its authority, 
imbmitted to complainants examinations havin~ little relev-
ancv to Funeral Directing, but upon questions involving gov-
ernment, history, g·eography, biology, science, economi_cs, law. 
medicine, cl1emistry, pharmacy, anatomy, transportation and 
interstate commerce, in defiance of Sections 54-244 and 54-
245 of the Code of Virginia; 
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(11) The plan,. intent and purpose of said supposed Board 
in submitting said examinations was, and is, to de-
page 30 ~ prive your complainants of the right to engage 
themselves as Assistant Funeral Directors, Fu-
neral Directors' or Embalmers, and to so restrict the number 
of those engaged in the direction of funeral services for, and 
the preparation and disposal of, the dead as to create and per-
petuate a monopoly thereabout, all of which was, and is, in 
distinct and wilful violation of law and in fraud of complain-
ants' rights; 
(12) Examinations were, and are, in each. instance so 
framed as to prevent attainment of passing grade, except by 
the whim or caprice of the supposed Board, and such examina-
tions were not, and are not, prepared by them, or by anyone 
in the State of Virginia, but are obtained from the National 
Funeral Directors Association, a national monopolistic body 
affiliated with the Virginia Funeral Directors Association; 
( 13) In furtherance of the aforesaid plan, intent and pur-
poRt~ said supposed Boa rd has never complied with the law 
with respect to the preservation of past examinations, and the 
-filing thereof with the Secretary of the Commonwealth, as re-
quired by law, nor in anywise maintained adequate records; 
{14) Notwithstanding the nature and extent of such illegal 
examinations your complainants passed each and every 01w 
and were wickedly and fraudulently denied licenses in order 
to prevent either of complainants from acting as Assistant 
~,uneral Directors, Funeral Directors and Embalmers; 
(15) Kenneth A. Vaughan was on one occasion notified that 
he had passed the examination as Assistant Funeral Director, 
in the form generally used by said supposed Board, but as soon 
as H. M. Purviance, a member of said supposed Board, ascer-
tained such to be the fact said notice was cancelled with the 
excuse that it had been issued in error, though in 
page 31 ~ fact no such error had occurred, notwithstanding· 
Kenneth A. Vaughan is entitled to act as, an Assi~t-
ant Funeral Director as a matter of law .without examination; 
·(16) Your complainants are owners of Vau~dian Funeral 
Home, in Franklin, and their business has been lawfully con-
ducted; . 
(17) Virginia State Funeral Directors Association, herein-
after called Association, is a close organization of certain self 
chosen Funeral Directors and Embalmers of the white, or 
caucasian, race, to which race membership in· said Associfl.-
tion is. restriced, and no negro, or person of the colored race, 
is permitted, or ever has been invited, or permitted, to join; 
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(18) Said Association is dedicated to the creation · and 
carrying out of restrictions in the trade or business of Under-
taking and Embalming in Virginia and to limitiuo- the number 
engag·ed therein; 0 
(19) The supposed Board is composed of members selected 
hy, and limited exclusively to, members of said Association, 
and the Governor of Virginia, in making· appointments to 
membership on said supposed Board, has, in every case, lim-
ited said appointments to members of said Association; 
(20) The supposed Board is an adjunct of said Association 
and wholly controlled by it, wherein the said supposed Board 
~arries out the policies of the Association, and bv various 
abuses, practices and unlawful acts, prevents quaiified per-
5ons from becoming licensed as Funeral Directors, Assi8t-
ant Funeral Directors and Embahners, and, with said Associa-
tion, in everywise perpetuates and maintains and is a monop-
oly in restraint of trade and inimical to the public 
page 32 ~ welfare · 
( 21) Funeral Directing as such, as q.istinguis hed 
from Embalming, does not in any manner affect, directly or re-
motely, the safety, health or morals of the people of the public 
welfare, and is not, standing alone, the subject of legislative 
control or regulation; 
(22) Even if Funeral Directing as such does affect the 
p11 b1ic interest and is the subject of legislative control th(' 
act in question requires the same examination for Assistant 
Funeral Direetors as Funeral Directors and requires an ap-
prenticeship of two years as an Assistant Funeral Directo1· 
as a condition precedent to the issuance of a license to act as 
a Funeral Dfrector, irrespective of the skill, knowledge, or 
attniument of the applicant; 
(23) The said supposed Board has unlawfully and cor-
ruptly caused to be instip;nted, and maintained, criminal pro-
r-eedin~s jn the Trial Justice Court of Southampton County, 
charging your complainant.s with various infractions of Chap-
ter 10 of Title 54 of the Code of Virginia, upon trial of which 
your complainants offered no evidence and appealed form said 
judgment of convic~ion to the _Circuit C~mrt of South~mpton 
Comity, in which smd Court said appeal 1s now dependmg anr1 
undetermined, the effect of which is to deny your complain-
ant~ the right to engage in business in the State of Virginia 
under due license, and to embarrass and degrade them in th<' 
t1yes of the public at large, and individuals in particular, and 
to canse them irreparable loss and damages not wholly com-
pensable in money. (24) The above acts of said Board, and its agents, arc 
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clearly fraudulent, arbitrary, unreasonable and 
page 33 ~ corrupt and constitute abuses of anv and all as-
serted authority the said supposed Board ever had, 
if such it could have or had, and are violative of tho rights of 
your complainants, from which they have suffered, and will 
snffer, irreparable injury not compensable in money; 
(25) Equity has the clear right to curb or prevent the 
fraudulent, arbitrary, unreasonable or corrupt acts of an ad-
ministrative body inconsonant with the reasonable and just 
exercise of its discretion in administrative matters; 
(26) That Chapter 10 of Title 54 of the Code of Virginia 
is unconstitutional and void on the following grounds: 
A. It is violative of Section 11 of the constitution of Vfr-
p;inia in that it denies to complainants due process of law and 
the equal protection of the law, in this: 
l. It does not provide for judicial review of the findinQ's 
and conclusions of the supposed Board upon any alleged 
failure to pass an examination for Assistant Funeral Director, 
Funeral Director or Embalmer; · · 
2. The denial of due process of law is conclusively shown 
lJy the systematic, intentional discrimination by the supposed 
Board in administering the Act ag·ainst complainants; 
3. It deprives complainants of their property without due 
procesR of law and discriminates in favor of members of the 
Virginia Funeral Directors Association and against all other 
citizens of the State, particularly against complainants as 
members of the colored race; 
B. It is violative of Section 1 of the Constitution of Vir-
ginia in that it deprives complainants, as citizens of Virginia, 
of the right to the enjoyment of life and liberty, with the 
means of acquiring and possessing, property, and pursuing 
and obtaining happiness and safety; 
page 34 ~ C. It is in contravention of subsection 18 of Sec-
tion 63 of the Constitution of Virginia in that it 
grants to Virginia Funeral Directors Association and the 
members thereof special and exclusive rights and privileges 
not enjoyed by other citizens, particularly those of the colored 
race, and limits appointment to the supposed Board to mem-
bers of ~aid Association; 
n. It is contrary to Section 59-20 to 59-40 of the Code of 
Virginia, and consequently Section 165 of the Constitution of 
Virginia as authority therefor, in that it has the effect of 
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creating and maintaining a combination and nionoply inimical 
to the public welfare in the handling preparation and disposal 
of dead human bodies and conducting· funerals the ref or; 
E. It is in conflict with Section 1 of the Fourteenth Amend-
ment of the Constitution of the United States in this: 
.1. It deprives complainants of life, liberty and property 
without due process of law; 
2. It denies to them the equal protection of the laws; 
3. It abridges the privileges or immuities of complainants 
as citizens of the United States; 
4. It discriminates against complainants solely on account 
of their race and color and thereby prevents membership in 
the Virginia Funeral Directors Association and consequently 
appointment to and membership on said supposed Board; 
5. It constitutes and is class and special legislation; . 
6. It creates in members of the Virginia Funeral Directors 
Association special privileges and immunities, and 
page 35 } 7. It denies to all citizens, except members of the 
Virg·inia Funeral Directors Association, the right 
to appointment to and membership on said supposed Board 
and gives to members of said Association rights and privi-
leges not granted to other citizens of the State of Virginia and 
of the United States; 
Complainants pray the following relief: 
(a) That Chapter 10 of Title 54 of the Cocle of Virginia be 
declared unconstitutional, null and void, and the State Board 
of Embalmers and Funeral Directors of Virginia a nullity; 
(b) If said Chapter 10 of Title 54 of the Code of Virg·inia 
be valid, and the State Board of Embalmers and Funeral 
Directors of Virginia a leg·ally constituted body that Elvin 
N. Vaughan be declared entitled to license by defendant Board 
as a Funeral Director, and Kenneth A. Vaughan 1Je declared 
entitled to license bv defendant Board as a Funeral Director 
and Embalmer, anl the issuance thereof required; 
·(c) If Elvin N. Vaughan and Kenneth A. Vaughan are not 
entitled to licenses as stated as a matter of law, that the de-
fendant Board be required to given each of them an examina-
tion on tl1e subje~ts and within the limitations of Sections 54-
244 and 54-245 'of the Code of Virginia as may be applied for; 
( d) That the supposed Board be enjoined and restrained 
from further prosecution of any criminal proceedings against 
Complaints during the pendency of this cause; 
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( e) That the supposed Board be enjoined and restrained 
from interfering with, or molesting, Complainants, their 
agents, servants and employees, in pursuance of 
page 36 ~ their business as Funeral Directors and Em-
balmers ; and 
(f) That Complainants have such further relief as may he 
requisite in this cause. 
I 
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ELVIN N. VAUGHAN, and 
KENNETH A. VAUGHAN 
By ALEXANDER H. SANDS, JR. 
Of Counsel. 
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Received & Filed Nov. 21, 1952. 
Teste: 
WILBUR J. GRIGGS, Clerk 
By E. G. KIDD, D. C. 
MOTIONS BY DEFENDANT. 
1. Defendants moves the court to strike from the caption 
of amended bill of the complainants the words '' and as indi-
viduals'', for the reason that the same is in conflict with the 
prior adjudication of the court in this cause abating said bill 
of complaint as to all of said defendants as individuals. 
2. Defendant moves the court to strike from the amended 
bill paragraph (a) of the prayers thereof and all allegations 
in support thereof, particularly among others the numbered 
paragraph 26 of said amended bill, for the reason that said 
prayer and allegations are identical with and are the same 
as the allegations of the original bill, upon which the court 
has ruled, and that said prayer and allegations are in conflict 
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with the prior adjucication thereon in this cause that Chapter 
10 of Title 54 of the Code of Virginia ( 1950) is a valid and en-
forceable expression of the sovereign power of the State of 
Virginia that does not· violate the Constitution of the State 
of Virginia in any of the respects charged therein, which rul-
ing· has become the law of this cause. 
page 38 r 3. Defendants move the court to strike from the 
amended bill paragraphs (b) and ( c) of the 
prayers of the amended bill for the reason that the court is 
without power and jurisdiction to grant the relief therein 
prayed for in either or both thereof, the said relief soug·ht be-
ing to enforce an alleged ministerial act or duty which is ob-
tainable solely, if at all, by appropriate application for. man-
damus. 
4. Defendants move the court to strike from the amended 
bill paragTaph ( d) of the prayers of the amended bill for the 
reason that the court is without power and jurisdiction to 
grant the relief therein prayed for. 
5. Defendants move the court to strike from the amended 
bill paragraph ( e) of the· prayers of the amended bill for the 
reason that there are no alleg·ations of fact on which to predi-
cate the relief prayed for therein. 
6. Defendants move the court to dismiss the amended bill 
for want of equity disclosed therein and for lack of jurisdic-
tion to grant any of the relief now therein prayed for and not 
already finally adjudicated. 
DEMURRER. 
The defendants sav that the amended bill is insufficient at 
law for the reason that: 
,1. The relief prayed for in paragraph (a} of the amended 
bill has already been finally adjudicated by this court and is 
the law of this cause. 
2. The relief prayed for in paragraphs (b) and 
page 39 ~ ( c) of the amended bill is to enforce an ~lleged 
ministerial act or duty and is solely obtainable, 
if at all, by appropriate application for mandamus. 
3. The court is without power and jurisdiction to grant the 
relief prayed for in paragraph ( d) of the amended bill. 
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4. The amended bill of complaint is in all other respects 
without equity. 
• 
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.AUBREY R. BOWLES, JR. 
• 
Special .Assistant to the 
.Attorney General 
901 Mutual Building 




This cause came on this day to be again heard on the. papers 
formerly read and on the complainants' amended bill of com-
plaint heretofore filed by leave of court and on the motions 
of defendants heretofore filed to strike therefrom certain 
parts of the caption and paragraph (a) thereof on the ground · 
that the same are in conflict with the prior adjudication of 
this court herein, to strike therefrom paragraphs (b).,. (c) and 
( d) thereof on the ground that this court is without power and 
jurisdiction to grant the relief prayed for therein, to strike 
therefrom paragraph ( e) for failure to allege any fact on 
which to predicate the relief prayed for, and to dismiss the 
amended bill of complaint for want of equity and for lack of 
jurisdiction to grant the relief prayed for and not already 
finally adjudicated, and also on the defendants' demurrer to 
the amended bill, and was argued by counsel. 
.And the court, having maturely considered the several mo-
tions and demurrer, is of opinion that they should .be sus-
tained. 
page 41 ~ On consideration whereof, it is, therefore, ac- · 
cordingly .ADJUDGED, ORDERED and DE-
CREED that the amended bill of complaint and this cause be., 
and the same hereby is, dismissed, at the cost of the complain-
ants, and the papers in this cause ar.e directed to be placed 
among the files of ended causes in the clerk's office of this 
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court; to all of which, the complainants duly objected and ex-
cepted. · 
I ask for this : 
AUBREY R. BOWLES, JR . 
.Attorney for Defendants. 
Seen and objected to: 
ALEXANDER H. SANDS, JR. 
Attorney for Complainants. 
Enter 2/~/53. 
• • 
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Received and filed, Mar. 6, 1953. 
Teste: 
HAROLD F. SNEAD . 
• • 
• 
WILBUR J. GRIGGS, Clerk 
By EDW. G. KIDD, D. C. 
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 
ON THE PART OF ELVIN N. VAUGHAN 
AND KENNETH A. VAUGHAN. 
The Complainants, Elvin N. Vaughan and Kenneth A. 
Vaughan, appeal from the decree entered herein on February 
2, 1953, dismissing the a~ended bill filed by the complainants 
in this cause, thereby adjudicating the issues raised therein 
adversely to the complainants herein. 
The ~omplainants assign as error the following actions of 
the Court: 
1. The action of the Court in sustaining the defendants' 
motion to dismiss ; 
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2. The action of the Court in sustaining the defendants' de-
murrer to the amended bill of complaint; 
3. The action of the Court in its refusal to declare Chapter 
10 of Title 54 of the Code of Virginia, unconstitutional null 
and void, and the State Board of Embalmers and Funeral 
Directors of Virginia a nullity; 
4. The action of the Court in failing to declare Elvin N. 
Vaughan entitled to a license by defendant Board 
page 43 ~ as a Funeral Director and Kenneth A. Vaughan as 
a Funeral Director and Embalmer, and in its fail-
ure to order the issuance of such licenses, or, in the alternative, 
to require that the defendant Board given to each of them an 
examination on t11e subjects and within the limitations of Sec-
tions 54-244 and 54-245 of the Code of Virginia ; 
5. The action of the Court in refusing to enjoin and restrain 
the clef end ant Board from further prosecution of any crim-
inal proceedings against complainants during the pendency of 
the action; 
6. The action of the Court in refusing to enjoin and restrain 
the clef endant Board from interfering with, or molesting com-
plainants, their agents, servants and employees, in the pur-
suance of their business as Funeral Directors and Embalmers. 
March 4th, 1953 . 
• • 
A Copy-Teste: 
H. G. TURNER, C. C. 
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